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HEOOCTOMWHBIE HACAEOTHHUKH

Cratbs nocsimena aHaausy cr. 1117 I'K PO, 3axpersromneil kKpyr BO3MOXHBIX HACIEIHU-
KOB, KOTOPbIE MOTYT OBITh IIPH3HAHBI HEJOCTOMHBIMH HacleqHuKaMu. [lokazaHo, uTo OyK-
BaJIbHOE TOJIKOBAHUE 3aKOHA HE MO3BOJAET NIPU3HATH HEJOCTOMHBIMU T€X BO3MOXKHBIX Ha-
CJICIHUKOB, KOTOPbI€ CBOMMHU YMBIIIIEHHBIMA IPOTUBOIPABHBIMU ACHCTBUSMU MOCATAIH
HAa JKU3Hb U 370pOBbE HACJIEA0AATENs, IOTOMY YTO HACIEAOAaTeNb — 9TO YMEPILUII rpakaa-
HUH M Ha €r0 XW3Hb U 3JJ0POBBE yXKE HENb3s MOCSATHYTh. PaccMOTpeHsI n apyrue o0cTos-
TENbCTBA, NMPU KOTOPBIX (BO3MOXKHBIN) HACIEIHWK MOXKET OBITh NPHU3HAH HEAOCTOMHBIM.
IIpennoxena HoBast pefakuys HEKOTOpbIX mpasui cT. 1117 'K PO.

Knrouesvie cnosa: HacaeqHUK, HETOCTONHBIN HACICAHUK, BO3MOXKHBIM HACJICIHHK, HACIIe-
JoJaTesb, YMBIIIJICHHOE IEHCTBUE, KU3HB, 3I0pPOBhE, 3aBEIIaHNE, 3IIOCTHOE YKIOHECHNE,
MPaBOCIIOCOOHOCTD, MPABO, MPOILEHUE.

[eticTBylolllee, KaK U paHee AeHCTBOBaBIIlee 3aKOHOAATEABCTBO IIPENLy-
cMaTpHBaeT KPYT AHUII, KOTOPbIE, IBASISCH BO3MOXKHBIMU HAaCA€IHUKAMM, MOTYT
He cTaThb HACAEAHUKAMU — 3TO HEINOCTOMHble HacAeOHUKU. [loHaTue «Hemoc-
TOUHBIA HACAEOHUK» He OBIAO M3BECTHO AOPEBOAIOIIMOHHOMY 3aKOHOOATEALCT-
By Poccum, X0TsT HEKOTOpEBIE AHIIA HE HUMEAU CIIOCOOHOCTH HacAenoBaThb. K HUM
OTHOCHIAUCH AWIIA, AUIIIEHHBIE BCEX IIPaB COCTOSIHHS, W MoOHaxu (T. X 4. 1
ct. 1107, 1109). TK PCOCP 1922 r. He BBIAEATA AHUI], HE CIIOCOOHBIX HACAEIO-
BaThk, HO [Iaenym BepxoBHoro Cyma PCPCP B 1926 r. o CyTH yCTAaHOBHA HO-
BO€ IIPaBHAO, YKa3aB, YTO YMBIIIAEHHO COBEPIIEHHOE U YyTOAOBHO HaKa3yeMoe
yOUBCTBO HacCAeIOOATEAS AHIIAET BUHOBHOI'O B 3TOM IIpaBa HAaCA€OOBaHUS B
uMmytiecTBe youroro [1]. Kpyr amn, He mMeIIUX IIpaBa HacCAeIOBaTh, BIIEpP-
Bble ObIa penycMmorpeH 'K PCOCP 1964 r., KoTopble B JOKTPUHE CTAAH HMe-
HOBAaTbCS HENOCTOMHBIMH HaCA€IHHKaMM, YTO BOCIPHHATO AEHCTBYIOIINM 3a-
KOHOJATEABCTBOM.

HenmocToliHBIM HpH3HAETCH YEAOBEK, HE 3aCAYKUBAIOIIHN yBa*kKe€HHS, a
TakXKe 6e3HpaBCTBeHHasl, becuecTHas AMYHOCTE [2]. HeoCcToMHbBIH HacCASTHUK
— 5TO TAKOU HAaCA€OHUK, KOTOPBIM HE 3aCAyKHBAaET IIOAydeHHd Hacaencrea. 'K
P® BrioeadgeT nBe Ipynmbl HEOOCTOHMHBIX HacCACAHUKOB. K IepBoii rpymmie oT-
HOCSATCS AWIA, KOTOPble CBOMMHU YMBIIIA€EHHBIMU IPOTHBOIPABHBIMHU IEHCT-
BHUSIMH, HAaIPaBA€HHBIMHU IIPOTHB HACAEOOAATEAs], KOTO-AH0OO M3 €r0 HACAETHU-
KOB HAU IIPOTHUB OCYIIIECTBAEHUS IIOCAEIHEN BOAM BO3MOXKHOTO HacAemgofaTe-
Afl, BEIPAJKEHHOH B 3aBEIIaHHH, CIIOCOOCTBOBAaAH AHMOO ITBITAAHCH CIIOCOOCTBO-
BaTh IIPU3BAHUIO UX CAMHUX UAU APYTHUX AHUIL K HACAEIOBaHUIO, AMOO CriocobCT-
BOBaAHM HMAU IIBITAAUCH CIIOCOOCTBOBATE YBEAMYEHUIO IMIPUYHTAIONIEHCS UM AU
OPYTHM AWIIAM [JOAU HACAEICTBA, €CAU 3THU OOCTOSTEABCTBA MOATBEPXKIEHBLI B
cynebHoMm nopgaake (. 1 ct. 1117 T'K).

[Ipu GYKBAaABHOM TOAKOBAHHU 3TOTO IIOAOXKEHHSI CTAHOBUTCS IIpobaeMa-
TUYHBIM IIpU3HAHHWE TparklaHWHaA HEIOCTOMHBIM HACA€OHUKOM, IIOTOMY YTO
HEBO3MOZKHO COBEPIIUTH IIPECTYIIA€HUE B OTHOIIIEHUN HACAENOAATEAs, TO €CTh
YMEpPILIETO YE€AOBEKAa, M IIOTOMY, 4YTO IO OTKPBITHS HACAEACTBa €Ile HeT Ha-
CA€THUKA, a CAEIOBATEABHO — U IIpaBa HacAeqoBaHUs. Takue Ne¥CTBUS MOXKET
COBEPIIUTH BO3MOXKHBIM HACACTHUK HAU OPYrO€ AHII0 KaK IIPU KU3HU IIOTEH-
IIMAABHOTO HACAEIOATEAS, TAK U IIOCA€ €ro CMEpPTH, U OHH MOTYT OBITEH CO-
BEpLIEHbl B OTHOIIEHHH CaMOTO IIOTEHIIMAABHOIO HaCAE€IOJaTeAsl UAU €ro Ha-
cAelHUKA AM00 BO3MOIKHOTO HACAETHUKA.

K mpoTuBompaBHBIM YMBIIIA€HHBIM JAEHCTBHUSIM, HalpaBACHHBIM MIPOTUB
JKU3HU HAW 30POBBbS BO3MOZKHOTO HACAEOOAATEAS HMAM KOTO-AMDOO M3 ero mo-
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TEHIIMAABHBIX HACAEIHUKOB, AMOO HaCAEIHU-
KOB OTHOCHATCS TaKHe IIPECTYIIA€HUS IIPOTHUB
AWYHOCTHY, KakK yOUMUCTBO, MOBeAEHHE M0 CaMo-
yOuiicTBa, YMBIIIACHHOE IIPHUYMHEHHE Bpena
3/IOPOBBIO, TTIOOOU, UCTSA3aHUA, IPUHYXKICHUE K
U3BSITHIO OPraHOB HAW TKaHeH YeaoBeKa IAdd
TpaHCIIAQHTAIIUH, 3apaskeHle BeHepH4YeCKOH
Ooae3HBIO HAM BHUY-UHQEKIMelH, HeoKasaHHe
IIoMOIIE OOABHOMY ¥ OCTaBA€HHE B OIIACHOCTH
(raaBa 16 YK PJ).

ITocaenHue aBa IIPECTYIIAEHUS COBepIIa-
IOTCS IIyT€M VMBIIIIAGHHOIO ITpOsBA€HUS 0e3-
OEeHCTBUS, IIO3TOMY HEOOXOAWMO B CTaThbe
1117 TK P® ykasaTh U Ha yMBIIIA€HHOE 0e3-
neictBue. K mpecTynaeHHsaM, CIOCOOCTBYIO-
UM IIPU3BaHUIO K HACAEIOBAHUIO UAU YBEAU-
YEHUIO HACAEICTBEHHON MOAM OTHOCHAU KAEBE-
Ty [3], HO denepanbHbIit 3akoH oT 07.12.2011
Ne 420-$3 «O BHeCEHUH HU3MEHEHUH B YTOAOB-
HBIM KomeKc Poccuiicko#t demeparyiun U OT-
IeAbHBIE 3aKOHOOATeAbHbIe aKThl Poccuiickoii
®denepanui» [4] KAeBEeTY U OCKOpOAEHME OTHeC
K aIMUHUCTPATHUBHBIM IIPAaBOHAPYIIIEHUIM.

CoBepirteHHe AOOOTO M3 yKa3aHHBIX IIpe-
CTYIIACEHUM II0 HEOCTOPOIKHOCTH HE SBAFETCH
OCHOBaHHEM [Ad IIPU3HAHUSA IpaskJaHUHa He-
JOCTOMHBIM HacAeOHUKOM. He MOTyT OBITH IIpH-
3HaHBl HEIOCTOHMHBIMH HAaCA€IHUKaAMH Heee-
crlocoOHBIE AMIIA K AMIIA, COBEPIIHBIINE HAKU
IBITABIINECS COBEPIIUTH yMBIIIACHHOE IIPOTH-
BOIIpaBHOE [edHNE B COCTOSHHUU HEBMEHIEMO-
cty (. 1 cr. 21 YK P®d). Aumo, coBepuiubiiee
YMBIIIACHHOE TIPECTYIIACHHE B COCTOSHUH OIIb-
SHEHHU, BBI3BAHHOTO YIIOTPEOACHUEM AAKOTOAS,
HapKOTUYECKUX CPEACTB HAHU APYTHUX onypMa-
HHBAIOIIUX BEIIECTB, ITOIACKUT YyTOAOBHOM OT-
BETCTBEHHOCTH (cT. 23 YK P®.), caemoBaTeabHO,
MOXKeT OBITh IPHU3HAHO HEIOCTOHHBIM HaCAE-
HUKOM. B AuTepaType BBICKA3aHO MHEHHE, UYTO
IIeAb COBEPLIEHUS IIPECTYIIACHHS B IaHHOM
CAydae He MMeeT 3Ha4deHUd [5], 9To He COOTBeT-
CTBYeT 3aKOHY, €€ ompenesuBnieMy. CoBepluas
YMBIIIIA€HHOE IIPOTHBOIIPABHOE NOESHHE, I'pazk-
JAHUH JOAYKEH CIIOCOOCTBOBATH IIPHU3BAHUIO €TO
HAU OPYTHX AWI] K HACA€IOBAHHIO UAU yYBEAMYE-
HUIO IIpUYUTAIOIeHcS eMy HWAU APYTHUM AWIIaAM
[OAM HacAaencTBa [6]. 9ro o3HadaeT, 4TO yOMii-
CTBO IIOTEHIIMAABLHOTO HAaCA€OJATEAs], HaIIpH-
Mep, U3 PEBHOCTH, B Pe3yAbTaTe CCOPBI U T.II.
He MOXKET CAYKUTb OCHOBaHHEM IIpPH3HaAHUSI
BO3MOIKHOI'O HaCA€IHHKA HEIOCTOMHBIM. IIpu
3TOM HE HMMeEeT 3HA4YeHUs, JOCTUTAO AW YMBIII-
A€HHOE IIPOTHBOIIpaBHOE AeHCTBHE IIpecAeaye-
MOH IIEAU UAHU HeET.

YMBIIIA€HHBIMU IIPOTHUBOIIPABHBIMU IIPH-
3HAIOTCA TaKXKe AeHCTBUSI, HE OTHOCSLIHECd K
IIPECTYIIACHUSIM — 3TO JAeHCTBUs, HaIllpaBAEH-
HbIE€ IIPOTHUB OCYIIECTBAEHHUS BOAHW IIOTEHIIU-
aABHOTO HacCAe[ofaTeAd, BbIpasKeHHOH B 3a-
BelllaHuu. Hamnpumep, y3HaB O COBEPIIEHHOM
3aBelIaHUM, ITOTEHIIMAABLHBIA HACAETHUK IIbI-
TaeTCsl BAMATH Ha 3aBelllaTeAd C IIEABI0 U3Me-
HUTH HAHW OTMEHUTH 3aBelllaHue. I[locaenuaga
BOASI 3aBellaTeAsd MOXKeT ObITb OTMEHEHAa B pe-
3yAbTaTE€ YHUUYTOXKEHHUS 3aBellaHHs, COBEP-

LIEHHOTO B YPE3BBIYAMHBIX OOCTOSTEABCTBAX.
[ToCKOABKY  YMBIIIIAEHHOE IIPOTHBOIIPaBHOE
OeHCTBUE MOAXKHO OBITH HAIIPABAEHO IIPOTUB
BOAHM 3aBelllaTeAd, BhIPpaKeHHOH B 3aBelLIaHUH,
TO MOHYKIEHHE TpaskIaHWHa COBEPIINUTH 3a-
BEIIIaHHUE B HOAI:3y KOHerTHOI‘O AHUITA HE OX-
BaTbiBaeTcd II. 1 cr. 1117 T'K, moroMy 4TO OHO
COBEPIIAETCS B OTHOIIIEHUH €Ile He BBIPasKEH-
HOH BOAU, YTO SABASIETCS HECIIPaBEIAWBBIM U
HOTOMy Hy}K]laeTCH B UBMEHCHUH.

YMBIIIIAEHHOE MPOTUBOIIPABHOE [IeHCTBHE
BO3MOZKHOTI'O HaCA€CJHUKA HNAHU HHOI'O AHIIAa
JOAYKHO OBITH HMOATBEPKACHO IIPUTOBOPOM HAHU
peumenreM cyza. lMmeercd MHOIOYHCAE€HHAS
cymeOHad mpakTHWKa, ocobeHHO 3a 2010 mu
2011 rr., 10 3a9BA€HUEIM O IIPU3HAHHUU HACAEM-
HUKa HEOOCTOMHBIM, HO B OOABIIMHCTBE CAyda-
eB B TpeOOBaHUSX OTKA3hIBAETCS B CBA3U C He-
IIOKA3aHHOCTBI0 HEOOXOOHMMBIX OOCTOATEALCTB.
Hammpumep, B omHoM u3 omnpeneseHuit CaHKT-
[TeTepOyprckoro ropoACKOro cyaa ckasaHo: «Ec-
AU IIPECTYIIA€HUS, 3a KOTOPbIE OTBETUYHK OCYK-
[EH U 00 HACTOSIIEr0o BpeMeH! OTObIBAET HaKa-
3aHHe, He HalpaBA€HBI Ha CKOpeHIee OTKpPHBI-
THE HACAENCTBAa, a 3adBHTEAEM HE J0Ka3aHO
HaAM4YME HHBIX OOCTOSTEABLCTB, SIBAAIOIIMUXCH B
npenesax pAedicrBug cr. 1117 TIpaskmaHcKoro
Konmekca P® ocHoOBaHmMEM Oad TpHU3HAHUS Ha-
CAEIHUKA HEIOCTOMHBIM U OTCTPAHEHUd €ro OT
HaCAeOOBaHUs, TO UCK O IIPU3HAHUU OTBETYHKA
HEIOCTOMHBIM HAaCA€IHUKOM U IMIPU3HAHUHU 3a
HCTIIOM IIpaBa COOCTBEHHOCTH Ha HACAEOCT-
BEHHOE HMYIIECTBO (KBApTHPY) HE IIOJAEKUT
YIIOBAETBOPEHHIO» [7].

3akoH He OTBe4YaeT Ha BOIPOC, KOraa
IOAYKHO OBITH COBEPIIEHO YMBIMIAEHHOE IIPO-
TUBOIIpaBHOE NeHCTBUE, XOTS 3TO UMEET CYIIe-
CTBEHHOE 3Ha4YeHHe, TaK KaK IIPECTyITHOe Aei-
CTBHUE MOXKET OBITH COBEPIIEHO 3a0ATO [0
CMepTH HacaenomateAsd. B HOKTpuUHe oTMeda-
eTcd, 4TOo ObIAO OBI IIeAECO00pPa3HBIM YCTAHOB-
A€HUE OIIpeNEeA€HHOI0 CpoKa, a IIoOKa OH He
YCTAHOBAEH, CA€AyeT MCXOAWUTH M3 TOro, YTO
HE3aBUCUMO OT IIPOILIEAINEero BpeMeHU, (akT
COBEPILEHHST Ha3BAaHHBIX OEUCTBUH SBASIETCS
OOCTaTOYHLIM OCHOBaHHEM AT IIPU3HAHUSI
HacCAeTHUKA HEeIOCTOMHBIM [8].

CpoK COBepIIEHUS YMBIIIA€HHbBIX IIPOTH-
BOIIPABHBIX AEHMCTBHUM, IIOAAraeM, HOAXKEH CO-
OTHOCHUTBCH CO CPOKOM cyaumocTu. CoraacHo
n. 3 ct. 86 YK moralieHue HAW CHATHE CyOU-
MOCTHU AaHHYAUPYET BCE IIPaBOBBIE IIOCAEICT-
BH<d, CBA3aHHEBIE C Cyl[I/IMOCTI:IO. ﬂaHHOC Hpa—
BHAO HOCHUT OOIIHY XapaKTep, IO3TOMYy HE MO-
KeT ObITh NPU3HAH HEAOCTOMHBIM HACAEIHU-
KOM TpaXKJaHHH, CYAUMOCTH KOTOPOTO VXKe
morainieHa Ha MOMEHT OTKPBITHS HaCAeICTBa.
JaHHbIH BBIBOA COOOpa3yeTcsd WU C BOAEH BO3-
MOXKHOI'0O HacAemofaTessd, KOTOPbIHM, 3Had O
COBEPILIEHHOM BO3MOXKHBIM HaCAE€IHUKOM ITpe-
CTYIIA€HUU, MOT, COBEPIIHB 3aBelllaHue, AU-
IINTL €r0 HACAEACTBA, HO OH 3TOr0 HE CHEAAA,
U OTKpbIBaeTCd HacAeLOBaHUE 110 3aKOHY.

IIpaBo mpeHebpeys COBEPIIIEHHBIM IIPECTY-
IIAGHHEM H PeaHUMUpPOBaTh YTPadeHHYIO BO3-
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MOXKHBIM HACAEAHHUKOM HACAEICTBEHHYIO IIpa-
BOCITIOCOOHOCTE TIPEAOCTABACHO IIOTEHITHAABHO-
My HaCAeIOJATEAI0, KOTOPBIM IIOCA€ COBepIle-
HHSI BO3MOXKHBIM HACAECIHUKOM COOTBETCTBYIO-
LIETO IIPECTYIIAEHHUS MOKET 3aBeIllaTh €My CBOE
uMytiecTBo. Hanpumep, rpaskmanka A. obpatu-
AaCh B cyn ¢ TpeOOBaHMEM O IIPU3HAHHUU CBOETO
Oparta B. HemOCTOMHBIM HaCA€THUKOM, KOTOPBIH
OBIA OCY?KIOEH Ha [Ba Ioa AUIIEHHd CBOOOIBI
YCAOBHO 3a IIPUYMHEHHE TSKKOI'0 Bpeaa 310pPo-
Bbio oTia. OHAKO B CyZ OBIAO IIpEeNCTaBACHO
3aBelllaHNe, COBEPIIIEHHOE OTIIOM 4Yepe3 I'of I10-
CA€ TIPUYMHEHHS CBIHOM BpeZla €ro 340POBBIO,
KOTOPBIM OT€I] BCE CBOE UMYIIECTBO 3aBeIlaA
CBIHY U I0YEPH B PABHBIX MOAIX [9)].

B auTeparype mpemaaraeTcd BBeOeHUHE B
MHCTHUTYT OOIIMX IIOAOKEHHI O HaCA€IOBaHUHU
HOPMBI O IPOIIEHHUH HEOOCTOHHOTO HACAEIHU-
Ka, KOTOpO€ MOXKEeT yCTaHaBAUBATBCS Oecrio-
BOPOTHOM BOAEH 3aBelaTeAs, a BCAEICTBUE
OTCYTCTBHS IIOCA€HEH — II0 pelIeHHIo cyaa
[10]. Yuer ke cpoKa CYAMMOCTH HCKAIOYaeT
IIPOILIEHNE HEIOCTOHHOIO HACAETHUKA CYIOM.

B Hayke CyIIEeCTBYIOT pa3HOTAACHsS OTHO-
CHUTEABHO HOCAC]ICTBI/Iﬁ 3aB€IIaHUd B IIOAB3Y
HEIOCTOMHOI'0 HAaCA€[HHUKA, COBEPIIEHHOIO
3aBelllaTeAeM, He 3HAIIIUM 00 YMBIIIIACHHOM
IIPOTHUBOIIPABHOM AEHWCTBHUM HacAaemHUKa. «Ec-
AV HACAEOOOATEAb 00 YMBIIIAEHHOM IIPOTHBO-
IIPaBHOM [EHCTBHUH HaCA€IHHWKA HE 3HaA H CO-
CTaBUA 3aBelllaHHe B pacdeTe Ha ero gJooporio-
PAOOYHOCTE, TO B OTHUX CAyYadX 3aHHTEPECco-
BaHHBIE AHIA IIOCA€ OTKPBITHA HAaCAEICTBA
MOryT TpeOoBaTh HPHU3HAHHUS 3aBElIaHUS He-
OEeHCTBUTEABHBIM CO BCEMH BBITEKAIOITUMU M3
3TOTO ITOCAEACTBUAMM» [11].

ITo muenuro M.B. TeAroKHHOM, «OCHOBaHUH
oA KaKHUX-AUOO 3asgBA€HHUN 3auHTEpPEeCcCOBaH-
HBIX AHI] paccMaTpUBaeMasl CTaTbs He ycTa-
HaBAUBAaET, PEIIUTH JaHHYIO HpO6ACMy MO2XHO
TOABKO ITyT€M AOTHYECKOTO M CHCTEeMaTHYIECKO-
TO TOAKOBaHUSA, C TEM, YTOOBI YTOUYHHUTH, YUTO
3aBeIllaHHe [I0AXKEeH OBbIA COCTaBAITH HACAEHO-
[aTeAb, OCBEIOMAEHHEIN 00 yTpaTe HaCAeIHU-
KOM IIpaBa HacaemoBaHus» [12].

CaenyeT OTMETUTH, UTO TaKyIO0 CHUTYallUIO
MOZKHO CMOIEAHPOBATEH TOABKO TE€OPETHYUECKH.
CoBeplleHHe IIPECTYIIACHUS IIPOTUB KHU3HU U
37I0POBBbSI  ITOTEHIIMAABHOTO  HACAEIOATeAs
JOAKHO OBITH IOATBEPKIECHO IIPUTOBOPOM CY-
Ja, MI03TOMY IIOTE€HIIMAABHBIM HacA€IOIaTEAb,
OCTaBIIINNICS B JKUBBIX, BCEra 00 3TOM 3HAaeT,
TaK KaK y4JacTBYeT B YIOAOBHOM IIpoOIlecCe B
KadecTBe MoTepleBHIero. EcAn mMeaoch Iocsd-
raTeAbCTBO Ha IKU3HBb I[IOTEHIIMAABHOTO Ha-
CAEHWKA, TO BO3MOXKHBIH HacAeooOOATEAb
TakXKe 00 5TOM 3HAET, IIOCKOABKY pedYb UIET O
OAMBKUX €My AHIIAX.

[Ipu ompeneAeHUH AHI], KOTOPBLIE MOTYT
OBITH IIPU3HAHBI HEIOCTOMHBIMHM HAaCAEIHUKA-
MU, [OIIyCKAaeTCs CUTyallys, KOrZla coBepllIaeT
YMBIIIIACHHOE IIPOTHUBOIIPABHOE [OESTHHE OIHO
AVIT0, a HEIOCTOHMHBIM HaCACTHUKOM ITPHU3HAET-
csl IPyroe AUII0, TO €CTh BO3MOXKHBIM Hacaen-
HUK AHIIAETCS HACAEICTBEHHOH IIPaBOCIIOCO0-

HOCTHU II0 BHHE PYTOTO AHIIA. DTO MOXKET OBITh
AWITO0, TIBITABILEECS CIIOCOOCTBOBATL IIPHU3BA-
HUIO K HACA€IOBAHUIO OPYIOE€ AWII0 HMAMU IIbI-
TaBIIEeCss CIIOCOOCTBOBATH YBEAWYEHHIO [IOAH
opyroro Aulia. Hammpumep, 34Tb, HaZESCh YAYI-
HIUTh MaTepHaAbHOE IIOAOXKEHHE CEMbH, I10CS-
raeT Ha XHW3Hb TECTS HAM TeIlH, a HeIOCTOMHOMI
OymeT mpu3HaHA [04Yb, KOTOpPAs O 3aMBICAE MY-
2Ka He MorAa 3HaTb. Takoe II0AOXKEeHUNEe He OTBe-
gaeT KoHcrutynuun PP u nomaexut u3MeHe-
HUIO, IIOTOMY 4YTO KasKAbI¥ MOAXKEH OTBedaTh 3a
CBO€ ITPOTHUBOIIPAaBHOE AeTHUE.

[ToroxxkeHust myHKTOB 1 1 2 crarpu 1117
'K P® o0 HemoCTOMHBIX HacCAeOTHUKAaX, II0 MHe-
Huio KoucruryumonHoro Cyna Pd, mampanae-
HBI Ha 3allUTy IpaB FpaskiaH IIPpU HacAeIoBa-
HUH II0 3aKOHY U B Ka4eCTBE TAKOBBIX CAyzKaT
peaausanuu IpeanucaHuyl crareit 17 (dacTth
3), 35, 46 u 35 (uactp 3) Koncrurymuu Poc-
cuiickoii denepanuu, a IIOToMy caMu 1o cebe
HE MOTyT paccMaTpuBaTbCd KaK HapylIalollye
KOHCTHUTYIIMOHHbIE IIpaBa 3asdBUTEAd, IIepe-
4ncAeHHBIE B 3karobe [13]. Peub umer o KOH-
KPETHOM OIIPEAEACHUH II0 KOHKPETHOH 3KaAo-
6e. YToObl BBIABUTH BCE HEOOCTATKH ITOAOKE-
HU#t ct. 1117 TK, oHa moAkHAa OBITH TOABEPT-
HyTa BCECTOPOHHEeH pPeBU3UU.

HacaencTBeHHOE 3aKOHOAATEABCTBO 3apy-
OEeKHBIX CTPaH TAK¥XKe BBIACASIET HEIOCTOMHBIX
HacaeHUKOB!. Bo Bcex mpoaHasH3HpPOBaHHBIX
KOJIEKCaxX [OIIYCKAIOTCS TaKHe IKe OIIMOKH,
yTo U B 'K P® oTHOCUTEABRHO HacAemomaTeAd,
HaCAe€JHUKOB U IIpaBa HacAeqOoBaHUs, HO caMUu
OedHUd OIpeleAeHBbl 0Oosee KOHKpeTHO. Ha-
npuMep, 'K Kurag ykaspiBaeT, 4TO IIpaBo Ha
HacAeOBaHUE yTPAdUBAET TOT, KTO: OBIA IIPHU-
TOBOPEH K YTOAOBHOMY HaKa3aHWIO 34 YMBbIIII-
A€HHOE IIPUYHUHEHHE CMEPTH HAaCAEOOAATEAIO
HAM AUIy, HMEIOIIEMY IIpaBO HaCA€IOBaHHUSI
HAM 3a COBEpIIEHHE IOKYIIIeHUd Ha 3T0; obMma-
HOM HAHW HaCHAMEM 3aCTaBHA HaCAEAOOATEAd
COCTaBUTH 3aBelllaHUe OTHOCUTEABHO HAaCAEI-
CTBa HAHU €TO0 YHUYTOXHUTBH HUAM K€ HU3MEHUTH;
00MaHOM UWAM HACHAUEM BOCIIPEISITCTBOBAA
HaCA€IOOATEAI0 COCTABHTH 3aBElllaHHE OTHO-
CUTEABHO HACAE[CTBA HAWU €ro YHUYTOKUTH
HAM XK€ U3MEHUTD; IOANEAAA, YTAUA HAU YHUY-
TOXKMA 3aBelllaHue HAaCAeIoJaTeAsd OTHOCH-
TEABHO HACAECTB; OYEHb MOYPHO OOXOMUACS
UAU IPHUYUHUA TAKKYIO0 OOHIY HACAELOAATEAIO,
U mocaegHUN OOBSIBUA €r0 AHIIEHHBIM HACAEI-
cTBa (cT. 1145).

MsI cuuTaeM, uto B cT. 1117 T'K Pd Takxke
caemyeT 0Ooaee KOHKPETHO OIPENEeAUTH KpyT
AWII, KOTOpPBbIE MOTYT OBITH IIPU3HAHBI HEIOC-
TOMHBIMH HaCA€ACTBa. YMBIIIIACHHOE YOUHCTBO
UAU TIOCATATEABCTBO Ha YOHUHCTBO BO3MOXKHOTO
HacAedomaTeAss HMAHW BO3MOXKHOTO HaCA€IHUKA
BCETZla JOAXKHO IBASITBCH OCHOBaAHUEM A yT-
paTbl BO3MOXKHBIM HAaCA€IHUKOM, COBEPIIHB-
IIUM JaHHOE JesHue, HaCAeNCTBEHHOH IIpaBo-
criocobHocTu. Boaee deTKo caemyer ompene-
AUTBH OeHCTBHL, HallpaBA€HHBIE IIPOTUB BOAU
BO3MOXKHOTO HAaCA€OAATEAsd, IEPEUYHCAUB HX
o obpasiy I'K Kutas u gpyrux cTpas.
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A.E. KaszaHueBa

He nHacaenyroT 110 3aKOHY POOUTEAU, AU-
HIEHHBbIE POOUTEABCKHUX IIPaB U HE BOCCTAHOB-
A€HHBbIE B HUX Ha JI€Hb OTKPBITHS HACAEICTBA.
OmgHako ecAu pebEeHOK, CTaB COBEPIICHHOAET-
HUM, UX IIPOCTHA U 3aBelllaA UM HMYLIECTBO,
TO OHU HaCAEAYIOT IIO 3aBellaHuio. Pomureaw,
AHUIIEHHBbIE POAUTEABCKUX IIpaB, HO BOCCTa-
HOBAEHHBIE B HUX Ha [EHb OTKPBITHUS HACAE-
CTBa, HACAEAYIOT Ha OOIITNX OCHOBAHUSIX.

Crarpa 1117 TK Hu4yero He TOBOPHUT O
OBIBIINX YCBLIHOBUTEASX, €CAM YCHLIHOBACHHE
OBIAO OTMEHEHO II0 UX BHHE, YTO HE SIBASIETCH
caydadHbIM. lIpaBoBag CBA3b MEXOAY POAUTE-
ASIMU, AUIIEHHBIMH POAUTEABCKUX IIpaB, U pe-
OEHKOM TIOAHOCTBIO HE IIpeKpalllaeTcs, IIo-
CKOABKY IIpH HaAWYHUH OOCTATOYHBIX OCHOBA-
HU OHa MOKeT OBITH BOCCTAHOBAEHA B AIOOOM
MOMEHT [0 JOCTHXKEHUsI pPeOEHKOM COBEPIIIECH-
HoAeTHs. [Ipu yCBIHOBAEHUM, Oyay4dH IpeKpa-
IIIEHHOM IpaBoBad CBA3b MeEXKAy PeOeHKOM U
OBIBIIINM YCBIHOBUTEAEM HE MOXKET OBITH BOC-
CTaHOBA€HA. BBIBIINY yCHIHOBAEHHBIH pebeHOK
MOZKET HAaCAEIOBATH II0 3aKOHY IIOCAE CMEPTH
OBIBIIIETO YCBIHOBUTEAS TOABKO KaK HETPYIO-
CIIOCOOHBIM wMKauBeHell. HacaemoBaHue MU
OpyT IIOCA€ Apyra II0 3aBEHIaHHUI0 HE HMEeT
HUKaKUX OrpaHuYeHUH.

HemocToliHbIMU HacA€eOHUKaAMU, yTpadu-
BalOIIUMHU IIPaBO HACAEIOBAHUS, 3aKOH IIPU-
3HAEeT AUI], KOTOPblE B MOMEHT OTKPBLITHA Ha-
CA€CTBa MPHU3BIBAIOTCH K HACAELOBAHUIO, HO
MOTYT OBITH OTCTPaHEHBI CYZIOM OT HacCAeIOBa-
HUS II0 3aKOHY, €CAH OHU 3A0CTHO YKAOHSIAUCH
OT BBITIOAHEHHS A€XKAIIUX Ha HHUX B CHAY 3a-
KOHa 00s13aHHOCTEM IO COAEPIKAHUIO BO3ZMOIK-
HOrO HacAemomatTesd. PaHee K TakKUM AHIIAM
OTHOCHAUCH TOABKO POOAUTEAU U AeTH. B cBA3H
C pacmimpeHueM Kpyra HacCAeOHUKOB II0 3aKO-
Hy 3aKOHOMEPHO BKAIOUEHHE B HX YHCAO AMII,
Kotopele B cuay CK P® 06s3aHbBI IIpU oIpene-
AE€HHBIX VCAOBHUSIX COAEp3KaTh APYyr Apyra u
KOTOpBIE SBASIOTCS IIOTEHIIMAABHBIMH HaCAE€I-
HUKaMM II0 3aKOHY. 3AOCTHOE YKAOHEHHE OT
BBITIOAHEHUS OOS3aHHOCTU II0 COJAEPIKAHUIO
UMEeT MECTO IIPU HAaAWMYWHU PELIeHUs Cyda UAU
coraameHus o0 yIAaTe aAMMEHTOB, €CAU JKe
TpeboBaHue 00 yIAaTe aAMMEHTOB HE Mpemb-
ABASIAOCBH, TO HE MOIKET OBITH 3A0CTHOTO YKAO-
HEHHs OT comepkaHusd. «JJazke ecan paxkTude-
CKU HaCAeNoNaTeAb HyXKIaACs B MaTepuaAbHOM
IIOMOIII U HE IIOAyYaA €€ OT HaCAeOHUKA —
OBIBIIIETO CyIIpyra, OTCYTCTBHE CymeOHOro pe-
LIEHUsI, KOTOpoe (PUKCHUPOBaA0 ObI 06s3aH-
HOCTb YIIAQUUBATh aAUMEHTHI Ha colepzKaHue
CyIIpyTH, He II03BOASET IIPU3HATL IIOBeleHUE
HacCA€QIHHUKA 3AOCTHBIM, B CBSI3HM C YEeM HET
IIPEAYCMOTPEHHBIX 3aKOHOM YCAOBUH IAd OT-
CTpaHEHUsI HaCA€IHUKA OT HaCAE€IOBaHHUA KakK
HezocToMHOro» [14].

I'pazxkgane, 0COOEHHO ITPEKAOHHOT'O BO3pac-
Ta, Hy>KIAI0TCI BO BHHMAaHWUHU, 3a00Te U IIOMO-
L1 CO CTOPOHBI CBOUX AeTel, BHYKOB H APYTUX
OAM3KHX POACTBEHHHUKOB. [lo3TOMy, Ha HaIl
B3rAs/], HEJOCTOUHBIMU JOAKHBI IIPHU3HABATHCS
T€ HACA€OHUKH, KOTOPbIE HE IPOSABASAN BHHU-

MaHUs U 3a00ThI B OTHOIIEHHH BO3MOKHOTO
HacAemoaTeAd, a IIPU Hy>KIaeMOCTH — HE OKa-
3bIBAAU UM MaTepHaAbHOM IIOMOIITH.

HenmocTofiHBIM MOZKeT OBITH HPHU3HAH BO3-
MOXKHBI HaCAeOHUK, HMEIOIIUH IIpaBo Ha
00513aTEeABHYIO ZIOAIO, & TaKXK€ BO3MOXKHBIH OT-
Ka30II0AyYaTEeAbD.

AullieHre HACAEOCTBEHHON MIPaBOCIIOCOO-
HOCTH WAH IIpaBa HaCA€OBaHHUS IIO0 CBOeH
IIPaBOBOM IIPUPOLE SABAAETCA MEPOM IIPaBOBOM
OTBETCTBEHHOCTH, IIPUMEHAEMOM K IIOTEHIIH-
aABHOMY HAM pe€asbHOMY HacAe€OHUKY. Iloayde-
HHUE HaCA€ACTBa HEAOCTOMHBIMH HacA€IHUKAa-
MH, KakK BEpPHO yKasblBaeT Y.A. Omaposa,
IPIMO IIPOTHUBOPEYHUT IIPHUHIUILY CIIPaBEIAH-
BocTH. OCHOBOIIOAATAIOIIIUM KPHUTEPHEM CIIpa-
BEIAMBOCTHU IBAGETCS KPUTEPHUH IIPOIIOPIIHO-
HaABHOCTH, COPa3MEPHOCTH U SKBUBAAEHTHO-
CTH BO3JasHUS YEAOBEKY 3a €ro IIOCTYIIKH U
Ieaa, B COOTBETCTBHH UM — BO3HATrpaKIeHUS
uAM niopuniagud [15].

BrigBaeHNE HEIOCTOMHOIO HacAeOHUKa He
BBI3BIBAET TPYAHOCTEH, €CAM HUMEIOTCH APYyTie
HaCA€QHUKU, IIOCKOABKY IIpeX/e BCEro OHU
3apHTepecoBaHbl B 3TOoM. CaoxKHee OOCTOUT
IEAO, €CAH TaKO€ AWII0 IBAFETCS €IMHCTBEH-
HBIM HACA€IHUKOM, IIOTOMY YTO II0 3aKOHY HU
OZIMH OpTaH HE BEAET PEECTP AMII, YMBIIIIACHHO
COBEPHIUBIINX JAESHUL, IIPeAyCMOTPEHHBIE
cr. 1117 TK. TloaToMy HeZOCTOMHBIN HacAe[-
HUK MOIKeT BCTYIIUTb BO BAQJeHUE HACAEICT-
BEHHBIM MMYIIECTBOM, a dYepe3 HEKOTOpoe
BpeMd IIOAYYHUTH CBUIETEABCTBO O IIpaBe Ha
HacAeICTBO. MOXKeT AW HOTapHUyC BBIIATH CBH-
IEeTEeABCTBO TaKOMy AMIy? B npuniune, na,
TaK KaK OH He 3HaeT O B3aUMMOOTHOUIEHHUIX,
CYyILIECTBOBABIINX MEXIYy IIOTEHIIHAABHBIM Ha-
cAegJodaTEAEM M BO3MOZKHBIM HACAECOIHHKOM, a
B CBHUIETEABCTBE O CMEPTH He YKas3bIBaeTCs
npuduHa cMepTH. TOABKO IIO JeaaM, IOAYYHB-
IIUM OOIIeCTBEHHBIH PEe30HaHC, HOTaApPUyC MO-
KeT 3HaTb, Halpumep, o6 yOuiicTBe poaCT-
BEHHHUKOM CBOero OAM3KOTO POACTBEHHHKA, HO
caM HOTapHUyC HE OTHOCHUTCH K 3aUHTEpPeco-
BaHHBIM AHMIIaM, IIO3TOMY HE MOXKET 3asBUTH B
cyne TpeboBaHHME O HPU3HAHUHM TAKOTO AHIA
HEIOCTOMHBIM HAaCA€IHUKOM.

Kareropuunoe, Ha IepBbIH B3TrAd, IpaBH-
AO O TOM, YTO HE HACAEIYIOT HHU IIO 3aKOHY, HH
II0 3aBEUIaHWIO AMIA, IIPHU3HAHHBIE HEIOCTOM-
HBIMH HaCA€OHHUKaMH, Ha IIPaKTHKE HE BCEraa
peasnsyeTcd B CHAY OTCYTCTBHS YETKOTO U 6e3-
OTKAa3HO ACHCTBYIOLIETO MEXaHHU3Ma €ro peasH-
3ammu. [loaToMy yOuiilia BO3MOKHOIO HaCAEIO-
JaTeAd MOXKET OBITh HACAEOHUKOM, KOT/a HU-
KTO M3 3aHHTEPECOBAHHBIX AWIl HE O0OpaTHUTCH B
cyn ¢ TpeboBaHMEM O IIPU3HAHWHM €r0 HEIOC-
TOWHBIM U BO3BpaTe€ HEIOCTOMHBIM HACAEIHU-
KOM TIOAYYE€HHOM 4acCTHU HacAeAcTBa. Takoe AHU-
II0 MOZKET IIPHOOPECTH IIPaBO COOCTBEHHOCTH
Ha HAaCAEICTBO W II0 OCHOBAaHHIO IIpHobpera-
TEeABHOY HaBHOCTHU. IIpu 3TOM OGOABIIYIO aKTHB-
HOCTb JOAIKHBI IIPOSIBAATH ITyOAMYHBIE 00paso-
BaHH4Ad, HMCIOIIHUE IIpaBO HaCA€AOoBaATh BBIMO-
pOYHOE HUMYIIIECTBO.
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W3a0k€HHOE BBIIIE II03BOAIET IIPEAAO-
JKUTH HOBOe cozepskanue 1. 1 cr. 1117 T'K Pd:
«He HacaemyeT HU II0 3aKOHY, HH IIO 3aBella-
HUIO BO3MOXKHBIM HaCA€OHHUK, KOTOPBIM caMm
HAU C IIOMOIIBIO IIPHUBAEYEHHOTO AHIIA COBEP-
IIIUA YMBIIIAGHHOE YOHHCTBO BO3MOXKHOTO Ha-
CAeoIaTEAS UAM BO3MOKHOIO HacAegHUKa. He
HaCA€AyeT HHU II0 3aKOHY, HH IIO 3aBEIaHUIO
BO3MO3KHBIM HaCA€IHUK, KOTOPBIA caM HAU C
IIOMOLIBIO HpI/IBAC‘IeHHOI‘O AU COBCpH_II/IA
UHBbIE YMBIIIAEHHBIE IIPOTHBOIIPaBHBIE HeHCT-
Bug (6e3meicTBHUS) IPOTHUB BO3MOXKHOIO Ha-
CAemoaTeEAST HAH BO3MOXKHOTO HAaCAEOHHUKA,
HUAHM OOMAHOM HAM HACHAHMEM 3aCTaBHA BO3-
MO>KHOTO HAaCAEOOMdAaTEAs COCTAaBUTH 3aBella-
HHUE OTHOCHUTEALHO HAaCAe[NCTBa HAM €ro YHHY-
TOXHUTH MAU XK€ HU3MEHUTH, OOMaHOM HMAM Ha-
CHAMEM BOCIPENATCTBOBAA HACAEOOAATEAIO
COCTaBHUTH 3aBeIllaHNE OTHOCUTEABLHO HAaCAEI-
CTBa HAU €T0 YVHUYTOXKHUTH UAU K€ U3MEHUTD;
IIogacAaAn, yTaI/IA HUAU yHI/I‘ITO}KI/IA 3aBCIllaHHuE C
IEABI0 MNPU3BAHUSA €ro K HACAEJOBAHUIO HAHU
YBEAMYEHUIO €0 HaCA€ACTBEHHOU moau. OnHa-
KO BO3MOXKHBIH HaCA€OHUK, KOTOPOMY BO3-
MOXKHBIM HACAENOLATEAb IIOCAE€ yTPaTbl UM
CIIOCOGHOCTH HAaCAEIOBAHUS 3aBEILaA HMYIIe-
CTBO, BIIpaBe HACAE€AOBAaTh 3TO UMYILIECTBO.

Henocrotinble HACAEMHUKU HE HACAEOYIOT,
€CAHW CMEPTHh BO3MOXKHOI'O HACAENOAATEAS HAU
BO3MOKHOTO HaCAE€IHHWKa BO3HUKAA B IIpefe-
AaX CPOKa CYyIUMOCTH».

[IyHKT 2 H3A0XKHUTH CACAYIOUIUM OOpa3om:
«ITo TpebOBaHUIO 3aMHTEPECOBAHHOTO AULIA CY
OTCTpaHSIET OT HAaCAE€JOBaHHUL II0 3aKOHY Ha-
CAETHUKOB, KOTOPbhIE HE ITPOABASIAN BHUMAHUS
U 3a00TEHI B OTHOIIIEHHUH BO3MOXKHOI'O HACAEIO-
JaTeAd HAM YKAOHIAUCH OT BBIIIOAHEHUS Ae-
JKaBIllell Ha HUX B CHAY 3aKOHa 00OsI3aHHOCTH
II0 €r0 COAEPIKAHUION.

[Ipennaraerca wu3MeHUTH Hadaao II. 3
cr. 1117, ykazaB: «HacaegHUK, He HMEIONIMHI
IIpaBa HaCA€OOBaThb HAW OTCTPAHEHHBIH, a
JaAblIIle TI0 TEKCTY, yKa3as elle “obsa3aH”».

Bce unrnle moaoxkenuda ct. 1117 I'K P® oc-
TAaBUTL B HEU3MEHHOM BHUJIE.

MPUMEYAHUE

CornacHo § 2339 ITY, HegoCTOVHbLIM Hacnegosa-
HWS ABMSIETCS NULO: YMBILLNIEHHO U NPOTMBOMNPaBHO
NVLIMBLLEE XW3HW Hacnegonatens unvM CoBEpPLUUB-
Luee MOKYLUEHWe Ha ero XM3Hb, UM NocTaBuBLIEE
ero B Takoe MOMoXeHue, YTo HacregogaTenb OO0
CBOEN CMEepTU NULINICA BO3MOXHOCTU COCTaBUTb
UNM OTMEHUTb 3aBellaTenbHOe pacnopsiKeHue;
YMBILUNIEHHO W NPOTUBOMPABHO BOCNPENATCTBO-
BaBLUEE COCTaBMEHWUIO MMM OTMEHE Hacrepogare-
neM 3aBeLaTenibHOro pacrnopskeHusl; nocpeacT-
BOM obmaHa unu yrpos, nobyausliee Hacnegona-
Tens COCTaBUTb WM OTMEHWUTb 3aBellaTeribHoe
pacrnopsiKeHUe; BUHOBHOE B OOHOM U3 AesIHUI, Ha-
Kasyemblx § 267, 271-274 YronosHOro kogekca, ¢
y4yeToM 3aBeLlaTenibHOro pacropsiKeHus Hacneno-
nartens. K KseGeka yctaHaBnuBaeT: B CUily 3aKoHa
HeIOCTOMHO HacregoBaTb NWLO, MPU3HaAHHOE BWU-
HOBHBLIM B MOKYLUEHWM Ha XW3Hb Hacnegofatens;
NnUO, NULIEHHOE poauTenbcKkon Bnactu (ct. 620).

MoxxeT ObITb NPU3HaHO HEAOCTOMHbLIM HacneaoBaTb
NNLLO, KOTOPOE KeCToko obpallianock ¢ Hacnegoaa-
Tenem unm nHbIM obpasom Beno cebsi No oTHoLle-
HUIO K HEMY B BbICLLEW CTENEHW NPEeAoCYaUTENbHO;
He106POCOBECTHO YTaWrmno, U3MEHUIIO WUIU YHUYTO-
XWUMO 3aBellaHve HacnegofaTtens; npensTcTBOBa-
O 3aBelwaTtento B COCTaBMEHUW, U3MEHEeHUU UNnu
oTMeHe ero 3aBellaHuns. 'K YkpauHbl HE4OCTOMHbI-
MW HacrnegHuUKaMu Npu3HaeT Nul, KOTOPbIE YMbILL-
NEHHO NULLUUNKN XWU3HW HacregodaTtens UNu Koro-
NGO 13 BO3MOXHbIX HAaCNEeOHUKOB UIK Nnocsaranu Ha
WX XKM3Hb; YMbILLMEHHO NMpPensiTCTBOBaNM Hacnego-
JaTeno CoBEPLNTL 3aBeLlaHne, BHECTU B HEMO U3-
MEHEHUS1 UNN OTMEHUTb 3aBellaHne U TEM camMbiM
crnocobCcTBOBany BO3HUKHOBEHUIO Y HUX CaMux Unu
y Opyrux nuuy, npaea HacnegoBaHWs unu cnocobeT-
BOBanu YBENIMYEHUO UX [A0NM B HacneacTee
(cT. 1224).
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